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Criminal responsibility evaluations (CRE) represent the most substantial link between the 
legal and psychological communities. As the number of CRE conducted each year continues to 
increase, it is imperative that skilled mental health experts provide vulnerable defendants with 
sound assessments. Research has shown that mental health expert testimony has a powerful 
impact on the outcome of criminal responsibility cases. The objective of this study was twofold, 
it sought to: (a) Identify the aspects of testimony legal professionals perceive as being most 
important in a criminal responsibility evaluations; (b) Determine the discipline of mental health 
expert witness most preferred for each element of testimony. The major findings of this study 
were: (a) legal professionals’ preference for psychologists as mental health expert witnesses, (b) 
there was agreement between legal professionals’ ratings of the most important items of 
testimony and the type of mental health expert witness preferred to testify. 
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Evaluations of criminal responsibility and competence represent the most significant 
overlap between the legal and mental health communities. The two evaluations, Criminal 
Responsibility Evaluations (CRE) and Competency to Stand Trial (CST) have a similar purpose, 
which is to ensure fair treatment of individuals; yet the evaluations answer slightly different 
questions. The CST assessment is a legal due diligence that answers the question: does the 
defendant possess the ability to understand and participate in their legal defense? Whereas, the 
criminal responsibility evaluation explores the question commonly known as the insanity 
defense: what was the defendant’s mental status at the time of the crime? (Reid, 1998; Zapf & 
Roesch 2009). Given that CST evaluations are included in the CRE, the relevant testimony 
overlaps as well. Stone (1975) called CST assessments, “the most significant mental health 
inquiry pursued in criminal law” (p. 200). Estimates of the prevalence of CREs conducted to 
investigate an insanity plea vary from 0.1% to 8% of felony cases (Melton, Petrila, Poythress, & 
Slobogin, 1997). These values correlate with the approximate 2% to 8% of felony defendants 
assessed for CST (Bonnie, 1992; Hoge et al., 1997). In 1991, it was estimated that 30,000 CST 
evaluations were conducted with defendants annually in the United States (Wrightsman, Neitzel, 
& Fortune, 1998). By the year 2000, this estimate increased to approximately 600,000 (Bonnie 
and Grisso, 2000). Roesch, Zapf, Golding, and Skeem (1999) attribute this dramatic increase to 
the growing number of felony arrests in the United States. Judges in criminal court consider the 
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results of CST evaluations more often than any other evaluation (Bonnie & Grisso, 2000). Of 
defendants assessed for competency, 70% to 90% are deemed competent (Nicholson & Kugler, 
1991; Roesch & Golding, 1980; Roesch et al., 1999). These evaluations, conducted by mental 
health professionals, represent the most substantial connection between the psychological and 
legal community.  
Legal Standards Guiding Criminal Responsibility Evaluations 
The ethical roots of CREs originated from England’s 12th century church, which 
established the concept of mens rea, meaning “guilty mind” or “evil intent” (Zapf, Zottoli, & 
Pirelli, 2009). This old world idea remains integrated into today’s legal standards. Mental health 
and legal professionals alike use mens rea as they seek to confirm a defendant’s ability to both 
comprehend and control their actions when the crime occurred (Stafford & Ben-Porath, 2002). 
Criminal responsibility evaluations have a rich history that dates back to 18th century England. 
This background informs current legal practices. At that time, a defendant was considered 
incompetent to stand trial if he was found not to know more than, “an infant, than a brute, or a 
wild beast” (Wrightsman et al., 1998). In 1843, Daniel M’Naghten, a man diagnosed with 
paranoia, murdered the man he believed to be the British prime minister. The determination in 
this case became the international standard for insanity in both the United States and Britain, 
known as the M’Naughten standard (Rogers & Shuman, 2005). In a 2003 survey, Gee concluded 
that 24 states use a form of the M’Naghten standard. The standard states:  
The jurors ought to be told in all cases that every man is to be presumed to be sane, and 
to possess a sufficient degree of reason to be responsible for his crimes, until the contrary 
be proved to their satisfaction; and that to establish a defense on the ground of insanity, it 
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must be clearly proved that, at the time of the committing of the act, the party accused as 
labouring under such a defect of reason, from disease of the mind, as not to know the 
nature and quality of the act he was doing; or, if he did know it, that he did not know he 
was doing what was wrong (House of Lords, 1843, Ch 7). 
Over a century later, in 1954, the United States Federal Courts made another epochal 
ruling in Durham v. United States. This enacted a new standard that “an accused is not criminally 
responsible if his unlawful act was the product of mental disease or mental defect” (1971), pp. 
874-875). Judge Bazelon’s standard, the product rule, sought to encourage expert witnesses to 
provide the court with the empirical evidence relevant to the case. Courts felt the M’Naghten 
standard shifted the final decision away from the judge and jury and transferred it to the expert 
witness (e.g. Holloway v. United States, 1945; Stafford & Ben-Porath, 2002). The impact of the 
Durham decision was significant because it generated a surge of mental health expert witnesses 
in the courtroom to fulfill the requirements of this new standard.  
Although many states adopted the Durham rule, the legal community found it to be 
inadequate and lacking in clarity; which served to increase the questions around criminal 
responsibility rather than providing answers. One illustration of the confusion occurred when 
defendants with chemical dependency issues argued that they fell into the category of “mental 
defect” and began to plead not guilty for reason of insanity to avoid the penalty for their crimes 
(Wrightsman et al., 1998). The era of the Durham standard was characterized by inconsistency 
and confusion in cases involving criminal responsibility.  
In response to the problems of the Durham standard, the Bazelon court annulled the 
Durham standard in 1972 by a unanimous vote, enacting the American Law Institute standard 
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(ALI; Zapf et al. 2009). ALI is the product of a 1962 study funded by the Rockefeller Foundation 
(Rogers & Shuman, 2005. A form of this rule is currently in use in federal and about half of all 
state courts (Rogers, 2008). Most jurisdictions in the United States have incorporated at least one 
paragraph into their standards on insanity rulings (Stafford & Ben-Porath, 2002). This code holds 
that a defendant is not responsible for their crime if, “at the time of such conduct as a result of 
mental disease or defect, [lacks] substantial capacity either to appreciate the criminality 
[wrongfulness] of his conduct or to conform his conduct to the requirements of the law” (Zapf et 
al., 2009). ALI addresses both “cognitive and volitional prongs,” adding another facet to the face 
of criminal responsibility evaluations (Rogers, 2008, p. 110).  
Evaluations for Competency to Stand Trial  
As described earlier, criminal responsibility evaluations also include an assessment of 
CST. CST evaluations determine if a defendant possesses the necessary faculties to work with 
their attorney and participate in court proceedings. In 1960, the seminal U.S. Supreme Court case 
Dusky v. United States established the legal standards of competency. The court stated that the 
defendant must possess “sufficient present ability to consult with his lawyer with a reasonable 
degree of factual understanding, and whether he has a rational as well as factual understanding of 
the proceedings against him” (p. 788). In 1975, the court further clarified tangible measurements 
of competency, in Drope v. Missouri, ruling that the defendant must “assist in preparing his 
defense” (p. 171). Thus, CST does not simply involve assessment of cognitive abilities and 
psychopathology but a rational understanding of cause and effect. Additionally, the examiner 
must substantiate a causal link as to why any identified impairments would detract from the 
defendant’s legal competence (Golding, 2008). As the complexities of the law increased, the 
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expertise required to determine criminal responsibility and provide proficient testimony grew as 
well. 
Evolution of Competency and Criminal Responsibility Assessments  
 The first wave of forensic competency assessments began with Robey’s 1965 CST 
checklist for psychiatrists, which sought to measure the defendant’s understanding of court 
processes (Roesch et al., 1999). This development irreversibly changed competency and criminal 
responsibility evaluations. This was the first standardized tool of its kind specifically designed 
for the forensic evaluation of competence. Previously, mental health professionals did not have 
standardized methods on which to base opinions of competence or criminal responsibility 
(Roesch et al., 1999). Inter-rater reliability in evaluations has increased as standardized 
assessments have become available and widely used (Roesch et al., 1999). The Harvard 
Laboratory of Community Psychiatry developed the Competency Screening Test in 1971 
(Lipsitt, Lelos, & McGarry, 1971) followed by the Competency Assessment Instrument in 1973. 
Previously, mental health professional’s evaluations were primarily diagnostic interviews, if the 
defendant was determined to be in a paranoid or psychotic state, the defendant was found 
incompetent to stand trial (Rogers, 2008). With the advent of advent of empirically based 
measures, evaluations were able to detect more subtle measures of competence.  
 Almost 20 years later, publication of the second waves of forensic assessments began in 
the 1980s. The number of forensic tests in which evaluators must maintain proficiency 
dramatically increased. (See Appendix A for an abbreviated list). This has also served to increase 
the expertise required to administer these tests and determine competency and criminal 
responsibility. Two-thirds of forensic psychologists and psychiatrists agreed that psychological 
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assessment is “essential” or “recommended” when conducting criminal responsibility 
evaluations in a 1995 survey (Borum & Grisso, 1995). Many experts consider criminal 
responsibility evaluations the most difficult assessments in the forensic arena, due to the 
retrospective nature of much of the work and the need to establish the cohesiveness of the 
defendant’s testimony with multiple measures (Rogers, 2008).  
Mental Health Expert Witnesses Testimony 
 A judge is required to mandate the completion of an appropriate assessment, in the 
presence of a valid concern of a defendant’s competence (Rogers, 2008). Federal Rules of 
Evidence 702 (FRE), defines the criteria of an expert witnesses as “qualified as an expert by 
knowledge, skill, experience, training or education may testify thereto in the form of an opinion” 
(Federal Rules of Evidence 702). Psychologists and psychiatrists are common fixtures in the 
courtroom in criminal responsibility cases (Perlin, 1977). A 2002 survey of federal civil court 
judges found that medical and mental health experts testified in about 40% of trials, more 
common than any other discipline (Krafka, Dunn, Treadway Johnson, Cecil, & Miletich, 2002).  
After an evaluation is completed, experts most commonly testify in court when the ruling 
is controversial (Evans, 1987). Testimony in criminal responsibility cases generally focuses on 
the content of the expert’s written report. Key components of these reports includes: “case and 
referral information, notification information, summary of alleged offense(s), data sources, 
background information, clinical assessment, forensic assessment, summary, and 
recommendations” (Zapf & Roesch, 2009).  
In 2001, Redding, Floyd, and Hawk conducted a survey of defense attorneys, district 
attorneys, and judges in Virginia, to determine the elements of a criminal responsibility 
Mental Health Expert Testimony     7 
 
evaluation they considered the most important. Overall, the study found that all three groups 
were most interested in a clinical diagnosis, followed by an opinion on if the defendant’s 
condition met the legal standard for mental illness. They were least interested in testimony on 
statistics and actuarial data. Prosecuting attorneys and judges were in greater agreement in the 
elements of testimony they prefer to receive from mental health expert witnesses. Defense 
attorneys and prosecuting attorneys were most likely to differ. In addition to the content of 
testimony, personal characteristics of expert witnesses carry a great deal of weight in the 
courtroom. 
In Shuman, Whitaker, and Champagne’s 1994 survey of judges’ opinions of expert 
witnesses, 95% of judges reported that experience was very important, 68% endorsed education 
as very important for an expert witness. Only 5% reported that professional publications were 
very important. Thirty-one percent reported experience and objectivity as the most important 
factors, more so than the content of the testimony, demeanor of the witness, or reputation or 
credential of the witness. A study completed by Mossman and Kapp (1998) found that 91% of 
judges and attorneys who participated in the study rated the knowledge of mental health expert 
witnesses as “essential or very important.” Eighty-five percent of participants cited skilled 
communication as the most desirable quality in an expert witness. Melton, Petrila, Poythree, & 
Slobogin (1997) identified three factors the influence the perceived credibility of a witness: 
“expertise, trustworthiness, and dynamism.” Very little research has been conducted on the 
preference for psychologists or psychiatrists when testifying on specific aspects of expert witness 
testimony in criminal responsibility evaluations.  
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Research has shown the testimony of these professionals has a critical impact on the 
verdict. Mental health expert witnesses have a profound impact on the outcome of criminal 
responsibility and CST cases, given the frequent consensus between judges’ verdicts and the 
findings of mental health expert witnesses. (Melton, Petrila, Poythress, & Slobogin, 1987; 
Steadman, 1979). A recent study conducted by Zapf, Hubbard, Cooper, Wheeles and Ronan 
(2004) in Alabama found a 99.6% rate of agreement between expert witnesses and court 
decisions in CST cases. Out of 328 cases in this study, in only one instance did the courts make a 
ruling against an expert witnesses’ opinion. These results are consistent with Freckelton’s 1996 
study in which he found 91% agreement between the court’s rulings and the expert witnesses’ 
testimony and past studies. It is crucial to have a thorough examination conducted by an expert 
to ensure accuracy in the legal process. Given the influence expert testimony carries, it is 
imperative that the experts who testify in these cases are well trained and experienced in forensic 
work.  
Perceptions of Difference between Psychiatrists and Psychologists 
Research has shown that the legal community has varying perceptions of the differences 
of expertise between psychologists and psychiatrists. Researchers have hypothesized that the 
difference in perception is likely due to the historical standard of physicians acting as expert 
witnesses in legal matters, establishing an affinity for the medical model in the legal community 
(Melton et al., 1997). British forensic psychiatrists under go training in “therapeutics” whereas 
American forensic psychiatrists typically do not. Given the English roots of American insanity 
laws, it likely that the preference for psychiatrists transferred over from the traditional English 
system, despite the significant differences in training emphases (Gunn, 2004). The differences in 
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perception of mental health professionals has impacted the preference for expert witnesses in the 
courtroom.  
The preference of mental health expert witnesses varies depending on the subject of the 
testimony and the role of the legal professional in the courtroom. Leslie, Young, Valentine, and 
Gudjonsson (2007) conducted a study of criminal barristers and found some key differences in 
the way psychologists and psychiatrist were perceived. Participants in their survey reported the 
key difference between clinical psychologists and psychiatrists was that psychologists’ work 
focuses on “personality factors” such as “IQ and personality disorders” and that psychiatrists 
work is “exclusively with mental illness” such as schizophrenia (p. 404). Twenty-two percent of 
respondents reported the expertise of psychiatrists as being more useful than that of 
psychologists while only 8% reported the opposite. Additionally, participants reported having 
contact with psychiatrists twice as often as psychologists. However, differences in jurisprudence 
training standard could limit the generalizability of the findings to the United States (Gunn, 
2004).  
Redding et al. (2001) found similar results in their study. Sixty-eight percent of 
participants ranked psychiatrists as most preferred in a criminal responsibility evaluation; 31% 
reported a preference for psychologists. Gatowski et al. conducted a nationwide survey in 2001 
to explore judges’ opinions of expert evidence. Thirty-eight percent of participants consider 
testimony from psychologists to be scientific evidence while 64% perceive psychological 
research as scientific evidence. LaFortune and Nicholson (1995) conducted a survey of attorneys 
in Oklahoma asking them to rank their preference of mental health professionals to act as an 
expert witness in a competency evaluation. Sixty percent of respondents endorsed psychiatrists 
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as their first choices, one-third preferred doctoral level psychologists. Despite this preference, 
participants did not report a significant difference in the perceived validity of the assessments 
completed by the two disciplines.  
Jenkins v. United States (1962) solidified psychologists’ place in the courtroom, ruling 
that psychologists could act as experts in court, despite pushback from the American Psychiatric 
Association (Goldstein, 2007; Pacht, Kuehn, Bassett, & Nash, 1973; Petrella & Poythress, 1983). 
Over the past 50 years, trends in state law have been gradually aligning with this ruling. Frost, de 
Camara and Earl (2006) found that six states call for forensic evaluations to be completed by 
psychiatrists and an additional five states require psychologists work alongside a psychiatrist to 
complete an evaluation. Forensic psychologist G. H. Gudjonsson has proposed that psychologists 
and psychiatrists work jointly to yield optimal results (Gudjonsson & Haward, 1998). These 
results are congruent with a similar 1997 study of state and territory’s requirements for mental 
health expert witnesses (Farkas, DeLeon, & Newman, 1997). This study found that 100% of 
participants allow psychiatrists to act as expert witnesses in competency and criminal 
responsibility evaluations; while only 90.4% of states allow psychologists and 36.5% allow 
“non-psychiatric physicians” to testify in these cases. A 1983 survey found that judges in 
Michigan have the greatest preference for psychiatrists when the expert is testifying on a 
defendant’s sanity (Poythress, 1983).  
Early research, Prelin (1977) suggested that testimony offered by psychologists could be 
perceived as “second rate” . However, research conducted found that practice did not support this 
postulation. A 2004 study that compared the thoroughness of 5,175 evaluations of sanity did not 
find a significant difference between the work completed by psychiatrists and psychologists 
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(Warren, Murrie, Chauhan, Dietz, & Morris, 2004). Petrella and Poythress (1983) found the 
assessments completed by psychologists to be more thorough than those of psychiatrists.  
Attorneys frequently believe that multiple expert witnesses in the courtroom nullify one 
another (Gutheil & Simon, 1999). One study found that when a psychologist and psychiatrist 
testified against one another, the ruling sided with the psychologist in 82% of the cases. In 
explaining their results, the authors cautioned that this data could be confounded by the fact that 
the majority of the psychiatrists in this sample were hired privately and could consequently be 
perceived by the judge as biased whereas the psychologists were furnished by the state (Petrella 
& Poythress, 1983). 
Purpose of Research  
This study proposes to identify and examine legal professionals’ views of mental health 
expert witnesses in the context of criminal responsibility evaluations. With the objective of: (a) 
Identify the aspects of testimony legal professionals perceive as being most important in a 
criminal responsibility evaluations; (b) Determine the discipline of mental health expert witness 
most preferred for each element of testimony. 
 




Participants consisted of three groups of legal professionals in the state of Oregon. 
Different procedures were required to access each of the groups of legal professionals, judges, 
district attorneys and defense attorneys. One of Oregon’s chief justice’s was contacted and 
agreed to distribute the survey via e-mail to Oregon’s 173 circuit court judges. The e-mail 
contained a summary of the purpose of the study, a summary of the study and a link to the online 
platform for survey completion. A follow-up e-mail was sent out two weeks later. The response 
rate for this group was 21.3%. 
To obtain a sample of district attorneys, a list was obtained from the Oregon State Bar 
Association containing the contact information for all of the legal professionals registered in the 
Criminal Law Section for the year 2011. The 78 district attorneys registered in this section were 
contacted to participate in this study. Participants were mailed a cover letter containing a 
summary of the study, a copy of the survey, and a pre-addressed, stamped return address 
envelope. Additionally, if an e-mail address was available, an email was sent explaining the 
nature of the study with a link to the online platform for electronic survey completion. Three 
weeks later a follow-up postcard and e-mail reminder was distributed. The response rate for this 
group was 32%. 
A sample of defense attorneys was collected through a posting on a professional list serve 
for criminal defense lawyers. A defense attorney agreed to post a description of the study along 
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with a link to the online platform for the survey. No follow up contact was made. This list serve 
had 697 members, however a precise number of members who are subscribed and who receive 
list serve postings is unclear and therefore a precise response rate cannot be determined.  
The final sample consisted of 105 legal professionals in the state of Oregon. This group 
was composed of 37 judges, 25 district attorneys, 30 public defense attorneys, and 13 private 
defense attorneys. Nine participants began and did not complete the survey. Participants ranged 
in age from 24 to 74 years old with a mean age of 48.75 years (SD = 11.31). The majority of 
participants identified themselves as being from a metropolitan county (68.0%), as male (68.0%), 
and European-American (89.3%). Of the participants, 7.8% did not identify a race, 1.9% 
identified as Native-American, and 1% identified as Latino. Number of years in practice ranged 
from 1 to 47 (M = 19.92, SD = 11.01). Some participants declined to report some demographic 
information: 8 participants did not report a race or ethnicity, 3 participants did not report if they 
worked in a metropolitan or non-metropolitan county, 2 participants did not report their age, 2 
participants did not report the number of years in legal practice, and 1 participant did not endorse 
a gender.  
Materials and Procedure 
Each participant was given an informed consent procedure that was approved by the 
university’s institutional review board. The form indicated (a) the study’s interest in legal 
professionals’ views of mental health expert witness testimony, (b) that the study was voluntary 
and, (c) if they did participate, they could withdraw from the study at any time without penalty 
(see Appendix B). Completion of the survey was considered consent to participate.  
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Participants completed the survey in which they were asked to indicate the importance of 
11 elements of testimony commonly included in a criminal responsibility evaluation on a 9-point 
scale (see Appendix B for a copy of the measure). Participants were then asked to rank order the 
discipline of expert witness they would most prefer testify for each given element of testimony 
indicating their first, second, and third choice. Participants were asked to report demographic 
information including: role in the courtroom, years in legal practice, work in a metropolitan or 
non-metropolitan county, gender, age, and race/ethnicity.  
The survey required approximately 15 minutes to complete. A $2 charitable contribution 
to the participant’s choice of six non-profit organizations was offered as an incentive. Each 
participant was thanked for their time and an e-mail address will be available for any follow-up 
questions. No identifying information was collected and all responses were anonymous.  
The survey design was modeled after Redding et al.’s 2001 survey. This survey contained 
eight items and asked legal professionals to rate the importance of each aspect of testimony 
based on a 9-point Likert scale. For the purposes of this study, the original eight items were 
maintained in order and added an additional three elements to the end. Additionally, participants 
were asked to rank their preference of mental health professional they would most prefer to 
testify for each element of testimony. 




Two questions guided this study: (a) What elements of testimony do legal professionals 
find the most important in a criminal responsibility evaluation? and (b) Which disciplines do 
legal professionals prefer as mental health expert witnesses for the various elements of 
testimony?  
The first question concerned legal professionals’ rating of the importance of 11 
commonly used elements of expert testimony. Figure 1 shows the mean scores of importance for 
the four groups of legal professionals. A one-way repeated measures ANOVA was conducted 
comparing the four groups of legal professionals reported level of importance for each of the 11 
elements of testimony. A significant effect was found between the items (F(30, 1010) = 4.55, p < 
.001) indicating that legal professionals differed in the reported importance of the items of 
testimony.  
A significant difference was found between legal professionals’ ratings of the importance 
of various aspects of testimony. A paired sample t-test was conducted to determine if there was a 
significant difference between the mean score of the items rated as most important and the 
elements of testimony rated lower. The mean of the highest ranked items was 7.32(sd = 1.46). 
The fifth ranked item had a mean of 6.44 (sd = 2.84). A significant difference was found between 
these two items (t(104) = 2.88, p = .005). The mean of the item ranked second highest was 7.20 
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(sd = 1.73). A significant difference was found between that item and the item rated as fifth most 
important (t(104) = 2.34, p = .021).  
 
 
Figure 1. Mean item importance by legal professional. This figure illustrates item means as 
endorsed by four groups of legal professionals. The x-axis represents each of the 11 items and 
the y-axis indicates the mean score based on a 9-point Likert scale (1 = undesirable, 5 desirable, 
9 = essential)  
 
A one-way ANOVA was conducted comparing the four legal professionals’ reported 
importance of the 11 elements of testimony. No significant difference was found on 6 of the 11 
elements of testimony. It is noteworthy that legal professionals did not vary significantly in their 
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perceptions of the elements of testimony that were rated as being the most important: 
psychological testing, clinical diagnosis, measure of dangerousness, and mental illness—
interpreting the legal standard, see Table 1.  
 
Table 1 
Five Highest Rated Elements of Testimony by Legal Professional.  









Ultimate Opinion 7.72 Psychological 
Testing 




7.05 Measure of 
Dangerousness 























Ultimate Opinion 6.70 Interpreting the 
Legal Standard 
6.44 Measure of 
Dangerousness 
 
6.45 Interpreting the 
Legal Standard 
6.70 
Note. Results described as Mean, based on a 9-point Likert scale (1 = undesirable, 5 = desirable, 
9 = essential). 
 
Legal professionals did not vary significantly in their ratings of the importance of 
testimony on psychological testing, F(3, 101) = 1.36, p = .26. The rated importance of 
descriptive testimony did not differ between legal professionals. Judges had a mean score of 7.29 
(SD = 1.43), district attorneys had a mean score of 7.04 (SD = 1.70), public defense attorneys 
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had a mean score of 7.62 (SD = 1.24), and private defense attorneys had a mean score of 7.23 
(SD = 1.54). 
For the importance of testimony on clinical diagnosis, no significant difference was 
found on legal professionals’ rated importance of this element of testimony, F(3, 101) = 1.21, p 
= .31. Judges had a mean score of 7.30 (SD = 1.51), district attorneys had a mean score of 6.64 
(SD = 2.27), public defense attorneys had a mean score of 7.40 (SD = 1.57), and private defense 
attorneys had a mean score of 7.54 (SD = 1.45). 
On the importance of testimony on measure of dangerousness, legal professionals did not 
differ significantly, F(3, 101) = 1.36, p = .26. Judges had a mean score of 7.05 (SD = 2.12), 
district attorneys had a mean score of 7.60 (SD = 1.35), public defense attorneys had a mean 
score of 6.45 (SD = 2.66), and private defense attorneys had a mean score of 6.30 (SD = 2.20). 
Similarly, no significant difference was found between the four groups of legal 
professionals on mental illness—interpreting the legal standard, F(3, 101) = 1.01, p = .39. Judges 
had a mean score of 6.73 (SD = 2.53), district attorneys had a mean score of 6.44 (SD = 2.83), 
public defense attorneys had a mean score of 7.55 (SD = 2.13), and private defense attorneys had 
a mean score of 6.70 (SD = 2.78). 
 Additionally, no significant difference was found between courtroom professionals on 
their ratings of the importance of descriptive testimony between the legal professionals, F(3, 
101) = 1.36, p = .26. Judges gave descriptive testimony a mean score of 6.38 (SD = 1.72), district 
attorneys had a mean score of 5.64 (SD = 1.93), public defense attorneys had a mean score of 
6.13 (SD = 2.16), and private defense attorneys had a mean score of 6.85 (SD = 1.52).  
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Likewise, legal professionals did not differ significantly on their ranking of the 
importance of testimony on statistical data about diagnosis, F(3, 101) = 0.38, p = .77. Judges had 
a mean score of 5.92 (SD = 1.82), district attorneys had a mean score of 5.80 (SD = 2.53), public 
defense attorneys had a mean score of 5.52 (SD = 2.08), and private defense attorneys had a 
mean score of 5.31 (SD = 1.97). 
 Significant differences were found on the remaining five elements of testimony between 
the four groups of legal professionals. Four of these aspects of testimony were rated as the least 
important, see Table 2. This data analysis suggests that while legal professionals agreed on the 
most important aspects of testimony, there is much less agreement regarding the elements of 
testimony that are not essential. 
Legal professionals also differed significantly in their rating of the importance of crime 
statistical data related to diagnosis, F(3, 101) = 3.61, p = .016. A Bonferroni correction was used 
to determine the nature of the difference between legal professionals. This analysis revealed that 
district attorneys rated crime statistical data related to diagnosis lower (M = 2.92, SD = 2.02) 
than private defense attorneys (M = 5.15, SD = 2.59). Judges and public defense attorneys did 
not differ significantly from any of the four groups.  
On the item weighing different motives and explanations, legal professionals varied 
significantly on their rating of the importance of this element of testimony, F(3, 101) = 9.20, p < 
.001. A Bonferroni correction was used to determine the nature of the difference. This analysis 
revealed that district attorneys rated this item as of significantly less important (M = 2.96, SD = 
2.31) than judges (M = 4.73, SD = 2.38), private defense attorneys (M = 5.38, SD = 2.59), and 
public defense attorneys (M = 6.24, SD = 2.19). 
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Table 2 
Five Lowest Rated Elements of Testimony by Legal Professional.  
Judges District Attorneys Public Defense Attorneys Private Defense Attorneys 
Crime Statistical 
Data related to 
diagnosis 
 
3.76 Crime Statistical 
Data related to 
diagnosis 
 
2.92 Crime Statistical 
Data related to 
diagnosis 
 
4.13 Ultimate Opinion 4.00 
Statistical Data 



























































Note. Results described as Mean, based on a 9-point Likert scale (1 = undesirable, 5 = desirable, 
9 = essential). 
 
A significant difference was found between the four groups of legal professionals’ 
ranking on the importance of expert witness testimony on theoretical accounts and explanations 
of criminal behavior, F(3, 101) = 7.01, p < .001. A Bonferroni correction was used to determine 
the nature of the difference between legal professionals. This analysis revealed that district 
attorneys rated the importance of this item of testimony significantly lower (M = 4.00, SD = 
2.25) than judges (M = 5.76, SD = 2.25), public defense attorneys, (M = 4.13, SD = 2.06), and 
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private defense attorneys (M = 6.77, SD = 1.96). Judges, public defense attorneys, and private 
defense attorneys did not differ significantly from one another.  
Legal professionals varied significantly on their view of the importance of testimony on 
history of substance abuse, F(3, 101) = 4.80, p = .004. A Bonferroni correction revealed that 
judges rated this item as significantly more important (M = 6.86, SD = 1.64) than private defense 
attorneys (M = 5.23, SD = 1.54) and public defense attorneys (M = 5.51, SD = 1.71). District 
Attorneys did not differ significantly from any of the other three groups.  
Lastly, significant difference was also found between legal professions on the importance 
of ultimate opinion, F(3, 101) = 5.85, p = .001. A Bonferroni correction was used to determine 
the nature of the difference, revealing that private defense attorneys rated this item significantly 
lower (M = 4.00, SD = 2.86), than judges (M = 6.70, SD = 2.57) and district attorneys (M = 7.72, 
SD = 2.02). Public defense attorneys did not differ significantly from any of the other groups.  
The second question explored the rankings of judges, district attorneys, public defense 
attorneys, and private defense attorneys on the type of mental health expert witness they would 
most prefer testify on each of the 11 elements of testimony. Data analysis indicated that legal 
professionals agreed on the preferred expert witness on 10 of the 11 items, see Table 3. There 
was a significant difference between legal professionals’ preferences for testimony on theoretical 
accounts of criminal behavior, χ2(6) = 8.22, p = .04. In other words, the three types of mental 
health expert witnesses were not equally preferred. As there was no difference between the legal 
professionals, the categories were collapsed and a chi squared, goodness of fit test was conducted 
to test the null hypothesis that all of the mental health professionals were equally preferred. The 
null hypothesis was rejected, p < .01 indicating that mental health experts were selected in 
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varying amounts. Data analysis indicated that 67.6% of judges preferred psychologists, 29.7% 
preferred psychiatrists, and 2.7% preferred social workers. Fifty-six percent of district attorneys 
selected psychologists as their first choice and 44% selected psychiatrists. Of public defense 
attorneys 46.7% ranked psychologists as their first choice, 43.3% preferred psychiatrists, and 
10% preferred social workers. Of private defense attorney, 76.9% preferred psychiatrists and 
23.1% preferred psychologists.   
Table 3 
Difference Values for Each Element of Testimony.  
 Chi Squared Value P. Value 
Descriptive Testimony 5.70 .13 
Clinical Diagnosis 2.18 .54 
Statistical Data about Diagnosis 4.16 .24 
Interpreting the Legal Standard 1.98 .58 
Theoretical Accounts of Criminal Behavior 8.22 .04 
Crime Statistical Data Related to Diagnosis 2.02 .57 
Weighing different motives/explanations  1.10 .78 
Ultimate Opinion 0.76 .86 
Psychological Testing 0.60 .90 
History of Substance Use 3.08 .38 
Measure of Dangerousness 3.27 .35 
 
Note. Degrees of freedom = 3. 
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The analysis indicates that on the remaining 10 items, courtroom professionals did not 
differ significantly in their preference of mental health expert witness. Psychologists were the 
first choice expert witness for 8 of these aspects of testimony. See Table 4. For the question of 
descriptive testimony, 43.8% of legal professionals preferred psychologists, 37.1% preferred 
psychiatrists, and 19.0 % preferred social workers. For testimony on clinical diagnosis, 60% of 
legal professionals ranked psychologists as their first choice to testify, 38.1% favored 
psychiatrists, and 1.9% preferred social workers. On crime statistical data related to diagnosis, 
46.7% of legal professionals ranked psychologists as their first choice to testify, 38.1% favored 
psychiatrists, and 15.2% preferred social workers. For the question of mental illness—
interpreting the legal standard, 65.7% of courtroom professionals preferred psychologists as their 
first choice to testify, 31.4% preferred psychiatrists, and 2.9% selected social workers. 
Psychologists were also preferred to testify on crime statistical data related to diagnosis as 46.7% 
of legal professionals preferred psychologists, 38.1% preferred psychiatrists, and 15.2% 
preferred social workers. Also, 47.6% of legal professionals selected psychologists to testify on 
weighing different motives and explanations, 41.9% selected psychiatrists, and 10.5% selected 
social workers. On the element of ultimate opinion, the majority of legal professionals (62.9%) 
preferred psychologists testify, 33% selected psychiatrists, and 3.8% preferred social workers. 
For the question of measure of dangerousness, examination of the data show that 52.3% of legal 
professionals preferred psychologists, 41.9% preferred psychiatrists, and 5.7% preferred social 
workers. 
For testimony on psychological testing, 61% of legal professionals preferred psychiatrists 
as the first choice expert witness, 37.1% selected psychologists, and 1.9% selected social 
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workers. Likewise, legal professionals preferred psychiatrists to testify on history of substance 
use. Thirty-six point two percent of legal professionals selected psychiatrists to testify, 35.2% 
selected psychologists, and 28.6% of courtroom professionals preferred social workers.  
 
Table 4 
Percentage of Mental Health Expert Witnesses Ranked First to Testify on 11 Elements of  
Testimony by Legal Professional and Overall Sample 
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Criminal responsibility evaluations represent the most substantial link between the legal 
and psychological communities. As the number of CREs conducted each year continues to 
increase, it is imperative that skilled mental health experts provide vulnerable defendants with 
valid assessments. Research has shown that mental health expert testimony has a powerful 
impact on the outcome of criminal responsibility cases. It is crucial to have accurate and 
knowledgeable experts to conduct evaluations and testify in these cases. 
There was a twofold purpose to this study. First, this study sought to determine legal 
professionals’ perceptions of the importance of 11 factors of testimony commonly used in a 
criminal responsibility evaluation. Second, this study explored which mental health expert 
witness (psychiatrist, psychologist, social worker) judges, district attorneys, public and private 
defense attorneys preferred for each of the 11 items of testimony. The major findings of this 
study were: (a) legal professionals’ preference for psychologists as mental health expert 
witnesses, and (b) there was agreement between legal professionals’ ratings of the most 
important items of testimony and the type of mental health expert witness preferred to testify.  
Importance of Elements of Testimony 
The first purpose of this study was to determine legal professionals’ perception of the 
importance of 11 elements of testimony commonly used in CRE. The elements of testimony 
rated as highest importance were: psychological testing, clinical diagnosis, measure of 
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dangerousness and mental illness interpreting the legal standard. See Table 1 (in Chapter 3: 
Results) for a list of the five most important elements of testimony as rated by the four groups of 
legal professionals. Legal professionals likely prioritized these findings on clinical diagnosis and 
mental illness—interpreting the legal standard, as they are central to the question of criminal 
responsibility.  If the defendant does not meet the criteria for a psychological diagnosis, they are 
no longer able to use criminal responsibility as a defense. Likewise, testimony on mental 
health—interpreting the legal standard is foundational for a criminal responsibility plea. The 
evaluation needs to determine if the defendant had a mental disease or defect that impaired him 
or her from understanding his or her conduct and/or his or her ability to control behavior. 
Psychological testing is one of the principle tools used to answer the question of clinical 
diagnosis. Assessments provide valuable information regarding a defendant’s abilities, effort, 
and enhance the understanding of mental health symptoms. Consistent with the legal system’s 
priority for public safety, legal professionals prioritized testimony on measure of dangerousness. 
Data analysis indicated that all the legal professionals surveyed find these elements of testimony 
essential to CRE.    
There was less agreement among legal professionals regarding the elements of testimony 
rated as lowest importance: crime statistical data related to diagnosis, weighing different motives 
and explanations, theoretical accounts and explanations, and statistical data about diagnosis. See 
Table 2 (in Chapter 3: Results) for a list of the five least important elements of testimony as rated 
by the four groups of legal professionals. However, on three of these factors of testimony, there 
was a significant difference between the perceived importance among legal professions. District 
attorneys rated testimony on theoretical accounts and explanations of criminal behavior, crime 
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statistical data related to diagnosis, and weighing different motives and explanations as 
significantly less important than other legal professionals. District attorneys represent the 
plaintiff and may be less concerned with the rationale behind a defendant’s behavior and more 
focused on the pursuit of justice. Conversely, defense attorneys are working to explain their 
client’s actions to develop empathy in the judge or jury. It is notable that judges’ ratings of these 
items more closely aligned with those of defense attorneys, as it suggests that judges are willing 
to explore and understand the defendant’s plight. The perceived importance of each element of 
testimony was contingent upon legal professional’s role in the courtroom.  
Deviating from the opinion of the other legal professionals, private defense attorneys 
rated testimony on ultimate opinion as significantly less important than judges and district 
attorneys. These findings were similar to Redding et al. (2001). They suggested that defense attorneys might be concerned that the expert witness would not support an insanity defense as an explanation and the current data does not contradict it. 
Preference of discipline of Mental Health Expert Witness 
 In the overall sample, psychologists were consistently preferred. The majority of legal 
professionals ranked psychologists as their first choice to testify on 9 of the 11 elements of 
testimony. The majority of the overall sample rated psychiatrists as the first choice expert 
witness on the remaining two items, psychological testing and history of substance abuse. It is 
striking that all four groups rated psychiatrists as the preferred expert witness on psychological 
testing, which was also rated as the most important element of testimony. Psychological 
assessment is the professional domain of psychologists; psychiatrists are not trained in 
psychological testing. This may suggest that legal professionals are unclear regarding the 
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specialties of various mental health disciplines. Psychologists need to work to educate the legal 
profession on psychologists’ area of expertise and domain in the area of testing.    It is noteworthy that judges rated the importance of testimony on history of substance 
abuse significantly higher than both public and private defense attorneys and judges rated social 
workers as their first choice to testify on this aspect of testimony. This is the only elements of 
testimony on which a group of legal professionals identified social workers as their first choice 
as an expert witness. These results suggest that judges’ views of testimony on history of 
substance abuse vary significantly from other courtroom professionals.  
Comparison to Prior Research  
Although this study was based on Redding et al.’s 2001 survey, these findings were 
substantially different. Readers should be aware that the data were collected in Oregon and while 
these results may suggest that forensic psychology has made ground, these results could also be 
unique to Oregon. This study suggests that the majority of legal professionals overwhelmingly 
prefer psychologists as mental health expert witnesses. Although these results are contrary to 
past studies, including the findings of Redding et al. (2001), they support a preference for 
psychological expert witness testimony in the courtroom. Past studies are dated and were 
conducted in states with different jurisdictions so contrasting results should be done with caution. 
It is clear that additional research needs to be conducted in this area.  
As one might expect, legal professionals rated testimony on clinical diagnosis and mental 
health—interpreting the legal standard as very important in both studies, as these are 
foundational elements to determine criminal responsibility. The results of this study are unique 
as research in this area is limited. 
Mental Health Expert Testimony     30 
 
Limitations of the Study 
A possible limitation to this study is the generalizability of its results. A convenience 
sample of courtroom professionals in Oregon was used. This methodology was necessary given 
the expert nature of the sample, but has limitations and may not be generalizable to all legal 
professionals in Oregon. Additionally, the laws of each state that guide criminal responsibility 
evaluations would likely have an impact on legal professionals’ responses and preference for 
expert testimony. Due to Oregon’s unique statutes, perceptions of these legal professionals may 
not represent the views of legal professionals in other areas.  
Future Research Recommendations 
Additional research is needed to investigate the rationale behind legal professionals’ 
responses. Qualitative research exploring legal professionals’ motivations behind their ratings of 
the importance of various elements of testimony and their understanding of the expertise of 
various mental health disciplines would aid the understanding of these results.  
 Likewise, it would be beneficial to the field to understand how these preferences would 
be impacted in the context of either a bench or jury trial to determine how the target audience 
impacts the presentation of criminal responsibility cases. Lastly, it would be helpful to explore 
jury’s preferences for expert witness testimony to further understand the jury’s impact on legal 
professionals’ ratings.  
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Chronological List of Forensic Assessments 
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Chronological List of Forensic Assessments 
Year Test Name Author 
1965 Competency to Stand Trial Checklist for 
Psychiatrists 
 
Robey, A.  
1971 Competency Screening Test (CST) 
 
Litsitt, P., Lelos, D., & McGarry, A.L. 
1973 Competency Assessment Instrument 
(CAI) 
 
McGarry A.L., & Curran, W.J. 
1978 Georgia Court Competency Test Wildman, R.W., Batchelor, E.S., 
Thompson, I., Nelson, F.R., Moore, J.T., 
Patterson, M.E., & de Laosa, M. 
 
1978 Schedule of Affective Disorders and 
Schizophrenia (SADS) 
 
Spitzer, R.L., & Endicott,  
1984 Fitness Interview Test (FIT) 
 
Roesch, R., Webster, C.D., & Eaves, D.  
1984 Interdisciplinary Fitness Interview (IFI) 
 
Golding, S.L., Roesch, R., & Schreiber, J. 
1984 Rogers Criminal Responsibility 
Assessment Scale (R-CRAS) 
 
Rogers, R. 
1988 Georgia Court Competency Test—
Mississippi State Hospital Revision 
(GCCT-MSH) 
 
Nicholson, R., Briggs, S., & Robertson, H. 
1990 Competence Assessment for Standing 
Trial for Defendants with Mental 
Retardation (CAST-MR) 
 
Everington, C.T. & Luckasson, R. 
1991 Computer-Assisted Determination of 
Competency to Proceed (CASCOMP) 
Barnard, G.W., Thompson, J.W., Freeman, 
W.C., Robbins, L., Gies, D., & Hankins, G. 
 




1992 Structured Clinical Interview of DSM-IV 
Disorders (SCID) 
 
Spitzer, R.L., Williams, J.B.W., Gibbon, M. 
& First, M.B., 
1992 Structured Interview of Reported 
Symptoms (SIRS) 
Rogers, R., Bagby, R.M., & Dickens, S.E. 
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1995 Miller Forensic Assessment of 
Symptoms Test (M-FAST) 
Miller, H.A. 
1996 Test of Memory Malingering (TOMM) 
 
Tombaugh, T.N. 
1999 MacArthur Competence Assessment 
Tool—Criminal Adjudication (MacCAT-
CA) 
Poythress, N.G., Nicholson, R. . Otto, R.K., 
Edens, J.F., Bonnie, R.J., Monahan, J., & 
Hoge, S.K. 
 
2004 Evaluation of Competence to Stand 
Trial-Revised (ECST-R) 
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